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OTT De nitions
■ ITU (2019):

An application accessed and delivered over the public Internet that may be a direct
technical/functional substitute for traditional international telecommunication services

■

Ofcom (2015) A range of services, including messaging services, voice services (VoIP), and TV
content services

■ BEREC (2016) Content, a service or an application that is provided to the end-user over the public
Internet

■ OTT-0 = Electronic communication services (ECS), Call and SMS termination eg
■ OTT-1 = Not ECS but potentially competing with them
■ OTT-2 = all other OTT services (e-commerce, video and music streaming , etc.)

Skype-out

■ BEREC de

nition is useful to understand current regulatory regimes but does not cover
broadcasting and streaming.

■ Ideally, an OTT de
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nition is based on a taxonomy that separates out issues that need be addressed
by di erent regulators.
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African Union OTT De nition
■OTTs can be content, a service or an application that is provided to the enduser over the public Internet.

■OTTs can be distinguished between those that are electronic communication
services (OTT-ECS), those that potentially compete with electronic
communication services (OTT-Com), those that potentially compete with
broadcasting services (OTT-Content) and those that neither compete with
electronic communication services nor broadcasting services (OTT-Other).

fi

African Union: http://www.aftld.org/wp-content/uploads/2020/02/Mozilla-Taxing-OTT.pdf

African Union OTT De nition
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Description

Potentially Responsible
Ex Ante regulatory
bodies
Potential regulatory
impact
Source

E-commerce
OTT voice and text
Applications that
Content
and online
with the ability to
allow voice calls and provided to
services
make calls to xed or instant messaging the end user
provided to the
mobile telephone
provided to the end
over the
end user over
networks (eg Skype user over the public
public
the public
Out)
Internet
Internet
Internet
Telecom Regulator

Termination and
roaming regulation

Telecom Regulator

Broadcasting
Regulators

None

Lighter voice and
SMS wholesale
regulation

VAT
collection
from foreign
streaming
services

None

African Union: http://www.aftld.org/wp-content/uploads/2020/02/Mozilla-Taxing-OTT.pdf

OTT applications typically fall into more than one subset:

fi

fi

■ Skype = OTT-ECS (Skype out) and OTT-Com (Skype to Skype)
■ Facebook = OTT-Content and OTT-Com
■ OTT applications can be subject to various regulatory regimes at the same time.
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Regulatory interventions only be considered if
market failure exists and market forces alone are
not enough to address it in short to medium term
The ITU (2016) de nes three criteria to determine whether ex ante regulation should be
considered:
1. High barriers to market entry
2. Market structure does not tend towards e ective competition
3. Competition law alone would not be enough to address market failure

■ OTT-ECS are already su

ciently regulated - Interconnection regulation

■ OTT-Com is potentially within the jurisdiction of telecom regulators insofar as OTT-Com is a
substitute for traditional voice and SMS

■ If OTT-Com is a substitute for voice and SMS, this would mean that there is greater competition

ff

ffi

fi

in the segment. Thus less, not more, regulation is required
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Evolving business models and technological progress
also mean that regulatory tools and institutional
arrangements have to change

■
■

The line ministry was the adequate supervisory body for land-line monopolies.

■

The transition to an all-digital, all-IP world means that laws, policies and regulations need to
evolve to maintain fair competition.

■

New regulatory challenges are cross-sectoral and cross-border, including data privacy,
consumer protection and cyber security.

fi

ICT sector-speci c regulators were needed as soon as Internet Service Providers and mobile
operators entered the market.

Evolving technologies require evolving
regulations
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■ Blockchain, AI, Big Data and IoT have in common
Big Data
Combining
data

AI
Learning
from data

■ IoT generates data, big data combines large data
sets, AI learns from data, including big data, and
blockchain is a mechanism to reliably capture a
data transaction history in a distributed manner.

Data

IoT
Generating
data

Blockchain
Accounting
for data

■ IoT is subject to ICT sector regulations,
■ Applications based on these technologies may be
subject to ICT regulators or subject-speci c
regulators such as data protection and consumer
protection regulators and entity in charge of
cybersecurity, the technologies themselves are not.

■ Cryptocurrencies, for example, use blockchain
technology and the regulatory responsibility lies
with central banks.

■ Data Protection as the common denominator

fi

Cloud
Storing
data

that they all deal with data and facilitate new
business models that may shift value creation
within and between segments of the Internet value
chain.

Evolving Complexities
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■ Moving data across jurisdictions has consequences for how to protect and share that data.
■ Take a car company like Tesla that sells its cars entirely online, bypassing the traditional auto-dealer network, for
example.

■ Once the car is delivered to the customer, Tesla can monitor the status of the car and the car can either remotely call
Tesla to schedule repairs or send a noti cation to the customer.

■ It is not a stretch to imagine a scenario where usage data could be captured to provide tailored products to owners.
■ Careful and calm driving behaviour could be rewarded by bigger discounts on car insurance. Pressing the accelerator
aggressively by the driver in the car could see an increase in insurance premiums because of the increased risk of an
accident.

■ In this scenario, the data protection and privacy implications across so many di erent segments of the value chain
require collaboration between di erent regulators.

■ How should data be protected when it is collected using mobile networks (overseen by the telecom regulator),
shared with insurance companies (overseen by the nancial services regulator) and shared with car manufacturers
(regulated by transport and safety authorities)?

■ What recourse do consumers have if they do not want their car usage data shared with third parties like insurance
companies?

■ This complexity is exponentially increased in a scenario where a Canadian resident orders a Tesla from the United
states online.

US

Canada
Customer
Tesla Model S

Monitoring,
updates etc

Tesla

ff
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Accelerator pedal
Data

Premium
Car Insurance
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For governments to ensure that the objectives of consumer
protection and fair competition are achieved, a rebalancing
between sector and subject-speci c regulators may be
required from time to time

■

The advantage of a subject regulator is a higher degree of
specialisation and thus more e ective collaboration across
jurisdictions.

fi

ff

Spectrum: Spectrum management is currently a key function
for the ICT sector regulator, and allocating it e ciently will
boost GDP growth and job creation. Yet ICT regulators have
been historically poor caretakers of spectrum, taking too long
to allocate high demand spectrum and struggling to innovate
with new mechanisms for the use and allocation of spectrum.
A separate, independent spectrum agency that specialises in
spectrum management, with clear guiding principles of
spectrum e ciency and fair competition, similar to the central
bank’s mission of price stability may be a more e ective way
to deliver on this function for some countries.

ffi

■

ff

Consumer prevention agency: Once the Agency is competent
enough to handle ICT consumer complaints, then
responsibility can be delegated from the ICT regulator to the
consumer protection agency.

ffi

■

Functional, horizontal regulators

Sector speci
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■
■

No regulatory setup is future proof, it is only more or
less suitable for the current situation in a country. The
regulatory setup has to evolve.
The decision should be based on how the objectives
can be achieved best. This takes into account:

Consumer Protection Check list
1

Does your country have a consumer
protection law?

2

Billing complains
from the ICT
Sector

3

2. Ability to attract and enumerate experts: Some
governance frameworks do not allow to pay a salary
attractive for the required expert eg.

4

3. Institutional capacity or how quickly have problems
been resolved in the past?

5

Does the regulating authority has
su cient expertise and funding to
educate and enforce the consumer
protection law?

6

Does the regulating authority have
su cient jurisdictional power and
international co-operation to operate
in multiple countries with multiple
regulating authorities?

✴ 4 years to enforce infrastructure sharing?
✴ 10 years to ne incumbent for anti-competitive
behavior by the competition commission?

fi

ff

fi

fi

ffi

Administrative kingdoms are the opposite of
operational e ciency: Not how many sta can I have
but how many to I really need

fi

■

ffi

ICT related quality
of service
complaints

1. Legal framework

✴ 10 years to allocate high demand spectrum?

ffi

Is the consumer
protection law
adequate for
dealing with

Yes No

Number portability
complaints

A “Yes” to all questions allows consumer protection
responsibilities to be delegated from the ICT
regulator to the consumer protect agency, ie
transfer from sectors speci c to subject speci c
regulator.
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